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1 Objectives of the research

Deriving from the research problem, the principal research objective was to
explore the legislative and policy options that will entrench accountability
of formal processes to protect interests of communities in circumstances of
large scale land acquisitions.

The research was guided by the following specific objectives:

(i)  To review the current policy and legislative criteria for acquisition
and granting of land for investment purposes in Kenya

(ii)  To examine the formal and procedural guarantees of accountability
and legitimacy in the policy and new laws enacted to implement the
2010 constitution

(iii)  To explore and propose mechanisms of implementing social,
economic and environmental safeguards for communities during
acquisition of land for investment purposes

These objectives provided a basis for inquiry into the legal and policy
dimensions thatcan enhance accountability and legitimacy for large
scale land acquisitionsespecially in application of compulsory acquisition
powers of the government, resulting in compensation, and in some cases,
involuntary resettlement through displacement. The study also reviews how
the livelihoods can be safeguarded, and using the experience of the farming
investment on Yala Swamp, evaluates how community socio-economic
and environmental benefits have been protected through contractual
obligations, and equitable opportunities, and the effects of lack of trust
between an investor, and the adjacent (host) local community.

2 Research methodology

The research methodology included defining criteria for research site
selection, the sampling approach for respondents and focus group
discussions, and the applicable research ethics. In addition, a qualitative
research approach was adopted to guide the structure and system of data
collection, and analysis.



2.1 Research site selection

This research was undertaken in research sites located in three counties
that were selected on the basis of two criteria:

1.

There having been a previous or ongoing process of large scale land
acquisition for investments.

Previous or ongoing experience with community engagement and
benefits from a large scale investment.

This approach resulted in the selection of three research sites, as follows —

(i)

(ii)

Siaya County— This was in the area of Siaya County around
the Yala Swamp, specifically that section that is subject to the
Memorandum of Understanding (MoU) and lease agreement
issued to Dominion Farms by the County Councils of Siaya and
Bondo, in 2003. Here, the aim of the research was to assess
the experience with this large scale land acquisition, including
the continuing relationship between the investor and local
community in terms of socio-economic benefits (jobs, farming
skills transfer, etc) to the community.

Lamu County —Lamu County is one of the primary counties
where infrastructure for the LAPSSET project will be set up. This
involves the development of a new transport corridor from the
new port at Lamu, with a road, railway lineand pipeline through
Garissa, Isiolo, Mararal, Lodwar, and Lokichoggio to branch at
Isioloto Ethiopia and Southern Sudan. This will comprise of anew
road network, a railway line, oil refinery at Lamu, oil pipeline,
and Lamu Airport.The scope of the proposed infrastructure has
resulted in a need for large scale land acquisition. In addition,
Lamu county has complex landholding arrangements with low
levels of land adjudication and formal registration, thus with
this research assessing these circumstances, it would generate
valuable information on acquisition in a context without
formal ownership. The specific research sites included Hindi



(iii)

and Bargoni settlements. By the time of the research, the
process of land acquisition for the road to Garissa had moved
along in various stages, with some residents having received
compensation, while others had just concluded the process of
parcel identification and verification of claims.

Isiolo County — In this county, the previous experience with
land acquisitions for LAPSSET infrastructure (lsiolo airport),
Isiolo-Moyale road, and anticipated arrival of other LAPSSET
infrastructure and investments, were the basic selection
criteria. Land acquisition for the expansion of the Isiolo airstrip
into an international airport, for instance, had resulted in total
displacement and involuntary resettlement of residents whose
land had been taken but still resulted in questions on suitability
of land given to them as compensation. Further, with selection
of the area around Kipsing gap, as a suitable location for the
Isiolo Resort city, the research provided valuable opportunity
to examine how the system of land tenure and (pastoralist,
farming, trading) livelihoods would interact with land acquisition
and arrival of a different economic model. The specific research
sites were Isiolo Town, Kiwanjani (airport area), Kambi ya
Garba, Ngare Mara, and the community inhabiting the Kipsing
Gap locality.

2.2 Research ethics

In undertaking the interviews, and conducting the focus group discussions,
the research team was keen to apply a high standard of research ethics.
For this reason, there was a structured ethics protocol to guide how
respondents and focus group discussants were requested for their informed
consent. This process involved a member of the research team providing
an explanation of the project context to the respondent(s) or focus group
participants, and illustrating the objectives. Further, there would detailed
clarification of the role of the respondent or discussants in the research,
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including the disclosure that theparticipants were under no obligation to
take part in the research. Permission to audio-record the proceedings was
sought, and this was given in all instances.

In addition, respondents were notified at the start of a session that any and
allinformation they give will be treated confidentially and anonymously such
that all reporting will be devoid of identity or immediate context that could
lead to identification of the respondent. For this reason, any photography
that discloses the identity of respondents or focus group participants has not
been utilized in this report, but has been applied to support the observation
technique of data analysis.

2.3 Sampling approach

In each of the research sites, the research team had set out to principally
carry out qualitative research, guided by application of a combination of
sampling approaches -

a. First, for each of the three county locations, the team applied
reconnaissance visits, including transect walks and guidance from
pre-identifed research assistants conversant with the local area and
researchissues. The purpose of this step was to assistin identification
of specific research sites in each of the three (3) county locations.
This activity was undertaken in Year 2 of the research, in 2014. In
Siaya county, this resulted in guidance to focus the research inquiry
in two localities: Yimbo, and Osieko, in order to speak with residents
directly neighbouring the Dominion farms investments, and thus
directly affected (Yimbo); and to explore the implications of adverse
environmental, social and economic impacts of a community
downstream that was totally left out of the investment design and
is still struggling to find a solution (Osieko — Busia County). In Lamu,
this approach resulted in selection of research sites along the path
of the Lamu-Garissa road, where land acquisition had occurred,
or was still in process in certain parts, in Hindi Magogoni, and in



Bargoni (in this case the impacts of LAPSSET land acquisition and
investments expected to affect a marginalized Kenyan community).
In Isiolo, this approach resulted in identification of areas where the
local community was previously impacted by land acquisition (Isiolo
airport, Kambi ya Garba), challenging land tenure (Isiolo town,
Ngare Mara).

b. The approach in (a) was the basis for application of purposive
sampling by selecting respondents and research sites based on
their suitability to provide information responsive to the research
objectives. The sampling also took into account whether this would
provide an opportunity for the research team to interact with
the local community, and through conversation and observation,
obtain firsthand knowledge of the circumstances under which land
acquisitions and investments implementation are undertaken.
In this purposive sampling, the team applied an aspect of quota
sampling, particularly in selection of focus group discussants. This
was deemed important in context of rural and fairly patriarchal
settings to ensure the participation of women, and youth in the
focus group discussions, in order to provide a more holistic feedback
to the research questions. Therefore, every focus group discussion
group was selected and structured in a manner that ensure the
participation of women, and in conducting the discussion, ensuring
a balance to allow members to contribute equitably.

2.3.1 Purposive sampling of focus group discussions

The purposive sampling was further applied in the constitution of Focus
group discussions — as follows:

1. Isiolo County—the focus group discussions were selected and structured
as follows:

i) Isiolo Town—Business people and merchants, to discuss experience
with, or anticipation of benefits from LAPSSET projects



ii) KiwanjaniSettlement—Adjacent to Isiolo International Airportto
review experience with land acquisition and displacement

iii) Kambiya Garba community —along the Isiolo Moyale Road, and
previously affected by acquisition for this road

iv) Ngare Mara community — this is community land along Isiolo
Moyale Road, with reliance on water and pasture at the Kipsing
Gap

v) Mlango-Kipsing community — directly reliant on this ecosystem
for pasture and water

Lamu County - the focus group discussions were selected and structured

as follows:

i)

Hindi Magogoni traders — to discuss their experience with, and
anticipation of benefits from LAPSSET projects

Hindi-Magogoni community affected directly by the land acquisition
for the Lamu-Garissa road

Bargoni community to discuss with the Aweer minority (and
marginalized) community the implications of LAPSSET to community
tenure, and experience or expectation of participation in land
acquisition, and in the subsequent investments

A prior scheduled focus group discussion with people who had
previously received compensation for land acquired for the Lamu-
Garissa road did not take off

Siaya County - the focus group discussions were selected and structured

as follows:

i)

Nyamoney community at Yimbo who directly border the Dominion
farms, and shared their eperiences with (lack of) direct and
meaningful benefits

Obare community, at Osieku in Busia County to discuss their
experience with direct and adverse socio-economic and
environment impacts of the Dominion farm investments due to
perennial flooding by water discharged by Dominion
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2.3.2 Key informant interviews

In all the three research sites, in addition to the focus group, the research
also conducted targeted respondent interviews. The research ethics
requirement of anonymity places a constraint on the disclosure of these
interviews in order to protect the identities of the respondents.

2.3.3 Supplementary snow-ball effect sampling

From the focus group discussions, and interviews with specific respondents,
and as a result of the research team building trust and rapport, there was a
snowball effect, with respondents suggest further individuals in the locality
that might have valuable information, or ability to clarify certain issues. This
snowball sampling was anticipated in the research methodology.

2.4 Research tools and data Collection

2.4.1 Research tools
The research applied two principal types of research tools:

1) Open-ended interview guides for purposes guiding discussions
with individual respondents. These were designed as open-ended
in order to allow room for the respondents to provide as much
information, and to provide for the research team to pose the
“why” and “how” questions valuable to qualitative research, and
which would require the respondent to provide detailed input for
analysis

2) Focus group discussion guides for purposes of framing the
conversation in the focus groups. These were also open-ended,
and designed to flow from basic context setting questions, and to
include framing questions that required the participants to express
opinions, while continuing the debate amongst the discussants. In
addition, being open-ended allowed the discussants to also respond
to “why” and “how” questions from the research team; and from
each other.
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2.4.2 Data collection approaches

Theresearch applied avariety of data collection techniques, as demonstrated
below —

(i) Qualitative research approach

The research applied a qualitative research approach, in order to undertake
an in-depth investigation of the respondents’ perception, views, and
interpretation — in a specific non-generalized sense. Data was therefore
obtained through non-empirical methods, using open-ended interview
and focus group discussion guides, and there was no statistical testing of
hypothesis.

(ii) Observation methodology

To enhance the qualitative data, and for validation of certain information,
the research team applied participant observation skills. This included the
passive interaction with the locale through transact walks in the research
sites, with keen recording of observations. The research team further
engaged in photography (as safely, lawfully and ethically permissible) to
record observations. These were subsequently presented for discussion and
assessment during team debrief sessions at the end of each field research
mission. Some of the photographs have been applied in this report to
demonstrate or amplify a specific point.

(iii) Focus group discussions

As explained earlier, the research utilized focus group discussions to allow
for collection of qualitative data. The selection of participants was based on
a combination of purposive and quota sampling. Table 1 below illustrates
the basic structure of how the focus group discussions were conducted.
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Table 1 : Basic structure guide for conducting focus group discussions

(i) Informed Consent and confidentiality guidance for participants

(ii) | Obtain consent before recording proceedings

(iii) | Prepare FGD guide and discuss with note taker beforehand

(iv) | Each session had a facilitator, who in terms of the research ethics
and method had to be neutral to any sentiments expressed by
participants. In addition, the Facilitator -

a. Followed the prior agreed upon structure of types of questions
to allow smooth flow of discussion: Types of question: Main
question (objective, set the tone), Follow-up (one that encourages
discussion), probing (seeks to elicit specific outcome (only when
sufficient camaraderie has been built in the FGD). No leading
questions were allowed (e.g would you know why your neighbor
would have hired someone to slash your cows at night?) — to
avoid complicating relationships between the discussants

b. Was required to apply clarity in the introduction of topic — in
simple language (consider use of technical terms, and use of an
interpreter)

C. Was required to be -

i Accommodative to all discussants - no right or wrong answers

ii. Firm — to avoid dominance of discussion by some

iii. Talk less, listen more

iv. Firm — to control limited time available

V. Watch out for platitudes and compliant responses (i.e. give the
facilitator what they expect, not the actual circumstances

Vi. Always be nudging and facilitative to responses in a manner to
encourages participants to continue speaking

vii. | Each session had a dedicated note taker, as well as audio-recording
(the latter was approved in all FGDs). In each case, the Note Taker -

a. Held a briefing discussion with the facilitator before the session
to agree on how to proceed, ground rules (e.g. whether Note
Taker can intervene to ask clarifying questions?)

12



b. How to use the FGD guide to structure notes but pay attention
to any variations during session.

C. Include conduct or behavior of respondents (albeit anonymously)
in the notes — to provide useful context for analysis

(vi) | The research team held mandatory collective debrief session after
the FGD in order to collate various thematic issues, and discuss key
findings and identify need for immediate follow up questions

(vii) | Thediscussion facilitator would, when necessary, deploy participant
observation methodology during FGD — e.g direct non-verbal
behavior of participants

(viii) | The exclusive use of open-ended statements and questions in order
to trigger further conversation amongst discussants

(iv) Key informant interviews

On the basis of the sampling procedure described above, the research
applied open-ended interview guides. Where permission was granted,
the team recorded the interview with the key respondent, with the
undertaking to protect confidentiality, and report anonymously.
One or more members of the research time was allowed to lead the
interview process, with other members joining in with clarification or
follow-up questions.

2.5 Data analysis methodology

The data analysis methodology applied qualitative research
techniques. This followed the process set out below:

(i) Detailed listening (several times over) to the audio recordings
of the interviews, and focus group discussions; comparative
review with the handwritten notes.

(i) Identification of the principal and sub-principal thematicissues
arising from the recorded (including notes) ofinterviews, and
focus group discussions.
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(iii) Reviewing the research questions with the thematic issues to
test responsiveness

(iv) Identification of a data coding system based on the outcome
of (ii) and (iii) above. In this case, the coding approach taken
was as follows:

a. Landholding and administration

b. Practice of land acquisition

c. Practice of property valuation during land acquisition
d. Framing of community benefits from investments

Framing of environmental impacts from investments

f. Typology and practice of public/local community
participation in the continuum (land acquisition
to investment participation) of large scale land
acquisitions for investments

(v) Analysis of the data, including application of knowledge from
secondary literature, alongside the coding approach.
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3 Land tenure: Local community experience with
land administration and tenure security

The Constitution of Kenya, through Article 40, provides and protects the
right to acquire and own any type of property, including land, in any part
of Kenya. This provision is an important link between property rights, and
the compulsory acquisition of land by the Kenyan State for public purposes,
or in the public interest. According to article 40(3(b)), where lawfully held
property such as land is acquired for a public purpose, or in the public
interest, the State shall promptly provide payment of just compensation, in
full, to the affected person.

Against this background, it is clear that the discourse around large scale
acquisition of land, for investment purposes, raises significant questions on
how the land tenure rights of the affected communities are protected. This
is because entitlement to compensation and/or resettlement depends a lot
on existence of legal (and possibly other legitimate) rights to land, although
in certain cases, loss of livelihoods is also compensated. Clear land rights that
are well defined, properly allocated, and clearly protected through formal
or informal systems can enhance the voice of the affected community in the
entire process of land acquisition, including the role of that community, in
the investments that are being introduced.

Therefore, land rights, and the level of clarity of these rights are important
to setting a strong foundation for equity through enhancement of the
voice of the local community during the entire process. The prior definition
of what amounts to security of tenure is thus important. This tenure
security is subsequently very important to the question of compensation
andinvoluntary resettlement of people that have been displaced when land
is acquired for large scale investments, particularly through compulsory
acquisition by the government.
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There are three categories of land in Kenya: public, private and community
land. Typically, the acquisition of public land for purposes of investments
should be uncomplicated, particularly where the land is unalienated and
unoccupied. However, it does happen, as this report will later show, that
public land maybe unalienated, but be occupied either by persons otherwise
classified as squatters (lacking clear legal rights), or by a community that
claims traditional rights over such land, but whose interests over such land
have not been adjudicated or determined. In this latter case, the occupying
traditional community may have granted secondary rights to third parties
from outside that community — who have then staked a claim on the
land through many years of development activities (farming, erection
of structures, etc) that add to the value of the land. The analysis below
demonstrates the challenges that arise where formal land administration
systems are either weak or absent.

3.1 Land administration: Absence of formal land
adjudication and land registration mechanisms
In this section, the dichotomy of the assessment focuses on

experiences obtained from communities’ resident in Lamu and Isiolo
counties, along the LAPSSET corridor.

3.1.1 Landholding, land administration and transactions within
Hindi, Lamu County

3.1.1.1 The local context

Hindi division, was selected for the research because it is an area
where land has been earmarked for, and surveyed for the new 254
kilometre road running from Lamu to Garissa, as part of the LAPSSET
Corridor.
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Image 1 - Photography of a survey beacon marking the boundaries
of a portion of the Lamu Garissa road that has already
been compulsorily acquired

Land has also been acquired for the new Lamu Port, and according to
LAPSSET plans, further infrastructure, including an oil refinery are planned
there. Plans are also at an advanced stage to build a new 900MW coal power
plant within a settlement called Kwa Sasi, within the same area.

Much of the land, although occupied and utilized, was technically classified
as public land. Many settlements have emerged, such as Roka A and Roka
B, the former colloquially referred to as witemere — a word, which, in the
Kikuyu language literally means “take for yourself”. In other words, it’s a
place where unalienated and unoccupied public land has been informally
taken up and sub-divided by the local community, and many people have
“added value” through planting of trees for timber and fruits, as well as food
crops. In this context, the formal land administration mechanisms (such as
surveying, and issuance of title deeds) have not been undertaken, and as
a result, an informal land administration system has emerged to provide
some sense of tenure security, and to allow for local sale and purchase of
interests in land.
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3.1.1.2 The practical operation of landholding, administration and
land market

Focus group discussions disclosed that interests in land are recorded in
simple local registration books that are in the custody of local elders, and
the validity of a transaction overwitemere type of land is evidenced by
recording in the local registration book, together with an official stamp by
the national government administration officers (e.g the area chief or sub-
chief). This validation by the chief is not a formal act required by law, but
rather reflective of the position of legitimate authority the chief is deemed
to possess, in the local community. It is notable that residents indicated that
the notion of who is an elder has evolved contemporaneously to include
people not considered native to Lamu but who have lived there for a long
period and are considered an integral part of the local society.

In order to determine the size of the parcel, an informal type of surveying is
undertaken through the use of steps, where 70 steps by 70 steps is deemed
to equal one (1) acre of land.

The sale and purchase of land in this informal system is locally referred
to us kurudisha gharama a Swahili word thatliterally means “returning
the cost”. This amounts to a tacit admission by the local community that
absence of formal title documents diminishes “legal ownership” and this
act of kurudisha gharama is interpreted that the person “purchasing” the
land is not actually buying the interest in the land but rather paying back the
“seller” the considered full cost of improvements and developments so far
undertaken on the land in question.These improvements are demarcated to
include trees, (semi)-permanent structures, crops, or the level of clearance
of previously virgin forestland. Thus when in the local market, people speak
about the value of land being pegged, for instance, at Kshs. 200,000 per acre,
they mean that the payment is for the developments and improvements
undertaken on that acre of land. In practice though it amounts to an informal
attempt at conveyance of interests in land.

In spite of this seemingly advanced informal system of land administration and
conveyancing, focus group discussions disclosed that the absence of formal
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local community, and the omission of equitable safeguards, such as job
guarantees, or transfer of technology.

7.1.2.1 The lack of employment guarantees

It is notable that in setting out conditions of benefit to the local community,
the MoU did not specifically or implicitly, the entitlements of the community
to gainful employment by Dominion farms. This is a significant failure that
demonstrates how [local] government agencies can miss an opportunity to
enhance socio-economic equity, for present and future generations. Focus
group discussants reported that the jobs principally available to the local
community were casual tasks, available as unskilled labour, such as scaring
birds in the rice fields for shifts running up to 12 hours. It was notable
that while Dominion farms argued it was beneficial to local families that
they preferred to employ women (and mothers), community members
participating in focus group discussions argued it was exploitation to hire
people for difficult manual tasks at Kshs 200 per day on 12 hour shifts,
resulting in separation from families for long durations. According to the
Task Force report, the local community raised complaints on the poor
working conditions they get exposed to in the farms, and “they cited lack of
protective gloves, safety boots, sanitary facilities,” but when speaking to the
Task Force, Dominion is reported that since them model of employment was
casual labour, it was not economical for them to purchase these equipment
for workers who have no legal obligation to return to work the next day.>®

7.1.2.2 Weak standard and level of community participation in the
investment continuum

One common thread reported by the Task Force report, the Joint County
Assembly Committee, and established by this research relates to the levels
of public participation during the process of onboarding the investment,
and subsequently, during the life of the investment project by Dominion.
In this context the Task Force reported that the residents they spoke to

59 County Government of Siaya (2015) Report of the Task Force on Yala Swamp, p. 7.
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complained about lack of consultations when the MoU was being signed in
2003, or any lack of consultative mechanisms between them and Dominion.
The breakdown of relations or trust between Dominion farms and the local
community is troubling, particularly because the MoU created an Advisory
Board for the project. The two County Councils (Siaya and Bondo) became
members of the Technical Committee of the Advisory Board, each of them
nominating “... the Chairman, Clerk and one Councillors,” for appointment
by Dominion to the Technical Committee. Although the mandate of the
both the Advisory Board and the Technical Committee are not set out in the
MoU, participation of the local government (as Siaya County government
succeeded both Councils in 2013) implies the committee should play a role
in representing community interests to uphold the equitable benefit.

It was established by the Joint Committee of the County Assembly that the
duration of the MoU was extended in 2009, to subsist for 50 years instead of
the original 25 years as noted below from the County Assembly Hansard —

“Mr. Abir showed the committee a revised MoU, by both the county
councils which read in part: The land to be held by Dominion as tenant for
a period of 50 years from 26, May 2009. The MoU is a revised one from the
first agreement where the company had been given a 25-year lease but
with equal acreage of land. According to the Joint committee the second
MOU is null and void because the relevant authorities did not officially
sign it.”

This concern is valid, and this research found significant levels of local
community concern with inadequate public participation in the negotiation
of first MoU, as well as its revised version, as well as the absence of clauses
in the MoU that guaranteed local community benefits. In fact, to aggravate
the bad relations between Dominion farms and the local community, it was
reported that Dominion had blocked an access road that passed through
the swamp and historically used by the community to link Yimbo to Alego,
without providing an alternative. People then needed to use a much longer
and costlier route.
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7.1.3 Contract farming as a normative business model that could
integrate community benefits into the business model of the
investment

Lorenzo Cotula®® writing about these types of contracts, which grant
investment rights to a business over land taken from a community, argues
that host country benefits are integral to making investments profitable.
These benefits are beyond the land rents payable to government, but
include compensation for land rights. Most important the normative
standard of benefits here include giving priority consideration to community
participation in the investment (from design and through implementation),
for instance through employment quotas, embedding through local content
obligations, or mandating support in technology transfer.

In the case of Yala swamp, the questions of compensation for loss of land
rights and livelihoods discussed earlier did not arise in 2003/2004, as the
land in question had already been set apart and gazetted. Setting apart
was a legal construct in the now repealed Trust Land Act, which meant the
land was converted to other uses by government, and upon compensation,
customary claims over the land were extinguished.®! As a direct benefit,
the expected to receive support in the 300 acres that were converted to
provision of food (rice), which was abandoned. Thus only the annual rent
payable to government subsists. The contract does not contain provisions
on employment quotas (skilled and unskilled), training provisions, support
with agriculture transfer of technology, etc. This is a glaring omission,
especially within the scope of the 2004 Investment Promotion Act which
provides mechanisms for approval of investments by setting up a threshold
to test “whether an investment and the activity related to the investment
are beneficial to Kenya” by considering the extent to which the investment
contributes to, among others: (a) creation of employment for Kenyans,

60 See Cotula, L., 2011, Land Deals in Africa: What is in the Contracts? IIED, London.
61 See section 7-8 of the Trust Lands Act (now repealed) Cap 288. This law has now been
replaced by the 2016 Community Land Act.
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(b) acquisition of new skills or technology for Kenyans; and (c) a transfer of
technology to Kenya.

While these statutory provisions are general and do not explicitly require
preferential treatment for local communities, application of equitable
principles suggests this interpretation is plausible. Participation of a
community in an investment continuum implies the community has
a continued and meaningfully beneficial role from the planning and
onboarding (such as feasibility studies, land acquisition, environmental
assessments etc), as well as during execution and implementation of the
investments. Where the investment in question is a farming concern, set up
within a farming community, application of the beneficial test criteria could
be helpful, especially the socio-economic benefit. Certainly a distinction
here must be made between a local community (some of who may not
participate in farming) and smallholder farmers that are part of the local
community. This can be reviewed through the lens of (i) skilled and unskilled
employment quotas and priority (ii) skills transfer through training for
employment, and (iii) skills transfer to enable the community undertake
similar farming activities to the same high standard as the commercial
farm, either for an independent market, or through some form of contract
farming, such as the outgrower model. Cotula and Vermulen provide a
typology business models in farming, and define contract farming as:

“Pre-arranged supply agreements between farmers and buyers. The
agreements usually speficy the purchase price, or how it will relate to
prevailing market prices, and may also include terms of delivery dates,
volumes and quality. In many cases the buyer, which is generally an agri-
processing company, commits to supply upfrontinputs, such as credit, seed,
fertilizers, pesticides and technical advice (extension), all of which may be
charged against the final purchase price. In summary, there is a wide range
of contract farming deals, from informal verbal purchase agreements to
highly specialized outgrower schemes around large states.”®?

62 Vermeulen, S. and Cotula, L., 2010, Making the Most of Agricultural Investment: A Sur-
vey of Business Models that Provide Opportunities for Smallholders, IED/FAO/IFAD/
SDC, London/Rome/Bern, p. 29
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The two authors further argue that vertical integration of the chosen
business model is important. Thus, smallholder land can be arranged along
the continuum according to the degree of control that buyers (the farming
investors) exert over farming methods. In contract farming arrangements
vary from fairly loose terms through to highly specific designation of which
seed, fertilisers, pesticides and techniques must be used, and when. In
certain cases, the agribusiness will use their own staff to spray the crops
on smallholdersland.®*The problem with vertical integration is that an agri-
business may want to achieve this internally, by moving towards upstream
direct production, without needing to purchase from the market,% including
from smallholder farmers in order to offset various possible risks, particularly
around quality of produce.

Thus in a contract farming (such as outgrower) model in Siaya, Dominion
farms, for instance (if the MoU had set this as a binding obligation) would
have become the nucleus operation, and provided technical support
(agriculture, irrigation extension, high quality inputs, irrigation water) to
participating farmers. In return, the nucleus farm would require a high
standard of farming to meet their market produce quality, and recovered
their costs (and possibly make a profit too) from the sales of the outgrower
farmers produce. However, it appears that absence of this kind of intent
in the MoU, and the lack of any visible intent to move away from direct
internal production only suggests that Dominion farms is keen to pursue
internal vertical integration of its business model. In such a context, only
a policy decision by government may change this situation by seeking to
review the contract, and insert new rules. For future such operations, the
provisions of section 12(4) of the Land Act, which require the National
Land Commission to require community benefits when allocating land for
investments could streamlined through appropriate regulations, and apply
lessons from current examples.

63 Vermeulen, S. and Cotula, L., 2010, Making the Most of Agricultural Investment: A Sur-
vey of Business Models that Provide Opportunities for Smallholders, IIED/FAO/IFAD/
SDC, London/Rome/Bern, pp. 32-33.

64 Cotula, L., Vermeulen, S., Leonard, R. and Keeley, J., 2009, Land Grab or Development
Opportunity? Agricultural Investment and International Land Deals in Africa, IIED/
FAO/IFAD, London/Rome. P. 57
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Such an approach could, for instance, avoid a similar situation occurring
in Lamu or Isiolo, in the context of the various business components of
LAPSSET. This include the transport infrastructure (road, railway, port),
refinery, power generation, resort city or abattoir in Isiolo. This would
require seeking vertical integration of business models by emphasizing an
outwardly looking community benefit model, rather than internal business
integration.The abattoir in Isiolo is a helpful example. During focus group
discussions, residents who were principally pastoralist livestock holders
expressed their anticipation of the benefit that could be brought by the
abattoir. However, and although the abattoir was not yet operational, views
from the focus group pointed to lack of a plan towards vertical integration
between the livestock keepers, and the abattoir. In ideal terms, this would
require a market arrangement that is underpinned by quality and standards
for the livestock keeping such as accurate vaccination and veterinary
treatment records, and possibly type of feed.

During a focus group discussion with a group of business people drawn from
Hindi and Mokowe towns in Lamu County, this research got to hear of the
basic scope of anticipated benefits by the various merchants while noting
that the community did not have any direct knowledge of any structure to
vertically integrate their businesses with the anticipated economic activities.
This category of business people were drawn from a diversity of activities/
trades in the towns: grocers; real estate; building contractor; drinking water
supply; general merchant (retail shopkeeper). In context of their business
activities, the discussants indicated they were not directly affected by the
land acquisition as their business premises were all in town centres away
from the LAPSSET infrastructure.

The issue of benefits from the LAPSSET activities was presented in terms of
currently visible benefits versus anticipated future benefits. The real estate
business person reported enhanced real businesses as more people were
interested in acquiring interests in land either in the town, or along the path
of land acquisitions. The drinking water suppliers reported that the new
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works projects, such as preparations for the 900MW Amu Coal power plant
project (at Kwa Sasi), had been purchasing significant amounts of water —
although no actual figures in volumes or revenues was provided. In addition,
the research learnt that the coal plant developers had sent word out that
they were interested in hiring mini-sized trucks (approx. 30No.) that they
would use for general haulage within the construction site. While these
benefits appeared clear, they were not in any way organized nor set up in
any equitable manner to benefit a higher distribution of local community
members. In terms of anticipated benefits, the grocers, shop keepers, and
contractors expressed their expectation that as LAPSSET infrastructure was
rolled out, there would be higher immigration of workers and investors
into Lamu from other parts of Kenya, thus raising demand for foodstuff,
household goods, and housing.

In the absence of a structural approach, benefit to these local communities
affected by large scale land acquisitions, whileimportant, may remain elusive.
The equity continuum is not completed unless the affected community
can obtain socio-economic voice in the period after an investment has
been implemented, and is not left worse off. A subsequent role of the
community in the investment, or linked to the investment, can have the
effect of supplementing the benefit drawn from a properly undertaken land
acquisition and compensation process.

Access to information is one of the basic human rights in Kenya, which is key
to public awareness and effective participation in governance. The lack of
clear details about the design and implementation of LAPSSET components
created high levels of anxiety, as was evident amongst Isiolo communities
participating in this research, in Ngare Mara, Kambi ya Garba, etc. People
reported they “had heard” that the Isiolo Resort City would be located in the
Kipsing Gap, a picturesque mountain pass located between Mlima ya Mlango
andLenkushu hills. According to focus group discussants and respondents, this
area was valuable to pastoralist livelihood due to abundance of water and
pasture, and the location of a resort city would affect pastoralists livelihood
adversely. Residents expressed frustration that while the Resort City would
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diminish rangeland model cattle keeping, the government had invested public
funds to build an abattoir in Isiolo, and they were not aware of plans to provide
economic safeguards to protect this way of life.

7.1.4 Assessing the [lack of] environment benefits from investment
projects

In addition to the economic concerns discussed above, the environmental
impacts of investment projects are significant. This is because negative
impacts could undo the benefits, or skew the benefits in favour of the
investor, but leave the host community worse off than they were prior to
arrival of the investment project. The 1999 Environmental Management
and Coordination Act requires that environmental assessments (whether
strategic or project level) should be undertaken for most types of projects.
Upon the issuance of an Environmental Impact Assessment Licence
an investor is required to comply with an Environmental Management
Plan (EMP), and through Environmental Audits (EA),%® the National
Environmental Management Authority (NEMA) should be able to check
the levels of compliance and take actions to enforce compliance, where
necessary. Presumably, the concerns about water and pasture by the local
communities in Isiolo, revolving around the planned construction of a resort
city in the Kipsing gap will be addressed when an environmental assessment
isundertaken. Thisis key because, in terms of Kenyan law, public participation
is mandatory during consultations for a Strategic Environmental Assessment
(SEA), or a project based Environmental Impact Assessment (SEA). In
this case, NEMA can preempt the problems that the local community is
anticipating, by addressing the concerns during the public consultations —
and either requiring project modifications, or inserting mitigation measures
in the EMP. In an ideal context, having a system of meaningful consultations
with the local community during the feasibility studies could enhance the
capability of project designers to appreciate these environment (and other)
challenges well ahead of time, and provide technical assessments that
would benefit either a SEA or an EIA.

65 See generally, Environment Management (Impact Assessment and Audit) Regulations
2003.
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Reviewing this in the context of the Dominion farms project, the
environmental challenges that result from flood waters originating from
the Dominion farm, to neighbouring communities reinforce the concern on
efficacy in enforcement of EMP, or the utility of environmental audits. Two
scenarios were reported to this research, and are reinforced by the Task
Force, and the Joint Committee, reports.

First within Siaya County, the Task Force reported that “floods are one of the
major sources of conflict between Dominion and the people ...” While the
local community attributed the floods to the height of the weir constructed
by Dominion, the Task Force acknowledged it could not independently verify
this, and recommended engagement of experts to investigate this. While this
engagement of an independent expert represents the county government’s
concern for its people, it should be NEMA that undertakes an investigation
into this, within the context of carrying out an environmental audit. This is
important, as reported, people who used to live in a village called Abidha
abandoned some parts of it due to the uncertainty of the flooding period,
and the constant displacement that resulted from these floods.%®

Flooding, caused by water released from the Dominion farms, presents an
even more complex problem in the neighbouring Busia county (Bunyala,
Budalangi constituency) — which also covers parts of Yala swamp, but is
not covered by the MoU or lease agreement. In a focus group discussion
at Osieko Beach village, the research learnt about challenges the local
community face from water pollution that inundated homes and farmland.
This resulted in unprecedented challenges: need to use (costly) boats to
adapt to transportation due to perennial floods; having to introduce some
boarding schools to ease the burden of children (including children having
to carry each other across risky waters to school); increased public health
challenges due to mosquitoes; drinking water scarcity; challenges continuing
with crop farming. All this is a consequence of the land in this area of the
Yala swamp falling within Busia County being submerged by flood waters
released by Dominion.

66 County Government of Siaya (2015) Report of the Task Force on Yala Swamp, p. 9.
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In an interview with this research, Dominion acknowledged this problem,
including the clear need for a dyke and canal to chart a clear channel for the
water to get to Lake Victoria, but no indications were given that the investor
would undertake this. In fact, it is clear that Dominion does notconsider
this to be their problem since in their words, those lands are not part of
either the MoU or the lease agreements. Yet, this situation has continued
for many years despite the facts that, as indicated above, Kenyan law has
provided both institutional and legal tools to enforce compliance with
environmental standards, through environmental audits, that could result in
modification of the EMP, to compel Dominion to take corrective measures.
It is important to note that legally, the business operating licences that
Dominion farms holds in Kenya are contingent on the validity of the EIA
licence continuing. Thus, a withdrawal of the EIA licence could adversely
affect the entire business model. Further, these business activities and the
resultant downstream flooding and continued inundation of land by water
from the farm, adversely affecting the socio-economic and environmental
circumstances of the local community through flooding, is a continuing
violation of the human right to a clean and healthy environment enshrined
in article 42 of the Constitution. For this, both government agencies (county,
national, and the investor) should be held accountable. An environmental
audit can be undertaken on the request of the local community, the Busia
county government, or by NEMA on its own motion — and can result in
prescription of remedial actions to be undertaken by Dominion farms. Legal
action in the High Court, to enforce the right to a clean environment by
stopping this discharge of water, and compelling clean-up activities is also
plausible as a public interest action.
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8 Lessons, conclusions and summary of findings

The foregoing research has disclosed valuable findings on the policy and
practice issues that impact large scale land acquisitions for investments,
especially where the mode of taking is through compulsory acquisition by
the State.

8.1 Lessons, conclusions and findings requiring policy
level interventions

8.1.1 Regularization of landholding and tenure systems.

The absence or weakness of formal landholding, and land registration
systems was evident in most of the research sites, in Isiolo and Lamu. This
is despite Kenya having put in place new land laws in 2012 to give effect to
constitutional provisions to protect land rights. This has resulted either in
emergence of informal land administration and conveyance systems (Lamu),
or the emergence of a complex system of formal land allocation that brings
about multi-allocation of land through repeated issuance of allotment
letters, (Isiolo), or non-adjudication and registration of community lands
(Isiolo, Lamu). In either instance this results in undermining security of
tenure, and enhances the vulnerability of concerned communities who will
face difficulties securing their interests in the land ahead of any large scale
land acquisitions, due to the entry of speculators, and persons interesting
in grabbing the land by being first to obtain formal registration. In some
instances such as Lamu, the government has tacitly allowed people to inhabit
erstwhile public lands, and residents in settlements around Hindi (Roka A, B)
have developed an expectation that since their occupation is in good faith
(to develop livelihoods), the government will honour their interests through
formal registration. A clear programme of land adjudication and registration
in these areas is necessary.

The national government should consider partnering with the County
government in Isiolo in order to identify the nature and extent of, and take
steps to resolve the problem of multi-allocations of land there. In addition,
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puttingin place a programme for regularization of tenure rights by addressing
the challenges of those without title is important as it will enhance the
security of tenure of people affected by compulsory acquisition.

8.1.2 Enhancing tenure of certain communities through
implementation of the provisions of Community Land Act.

This conclusion is drawn from findings in research amongst the Aweer
(Bargoni), and Turkana communities (Ngare Mara)where residents
expressed apprehension over their tenure security in face of land acquisition
for LAPSSET infrastructure. This is because the land has not been (full)
adjudicated or registered in favour of the community notwithstanding
existence of the Land (Group Representatives) Act that preceded the 2016
community land law. It is recommended that the government expedites
the application of the provisions of the Community Land Act for the Lamu
and Isiolo communities faced by these land acquisition projects as afirst
step to guaranteeing the beneficial interests of the community members,
first by protecting tenure rights, and subsequently providing for equitable
community land governance mechanisms.

8.1.3 Clarification on the practice and methodology of valuation of
land and non-land assets for compensation.

The repeal of the Land Acquisition Act, and with that the Schedule that
defined the methodology of valuation of land requires to be resolved. In
any event, based on the analysis in the research, and findings, there is need
to formally resolve the entitlement to compensation for persons without
legal title. In addition, it is imperative for Kenya to state in law or regulations
the methodology to be applied in valuation of non-land assets, including the
loss of livelihoods. Application of the full replacement cost methodology,
as discussed, provides a viable option because, in addition to anchoring
on the market value of the land, the replacement cost approach extends
compensation to non-land assets, using the real cost of full replacement,
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and not factoring in any depreciation of the non-land assets being replaced,
and takes into account all the transaction costs of purchasing (conveyancing
fees, etc), or logistical costs of replacement non-land assets.

8.1.4 Internalization of resettlement safeguards principles and
practice into Kenyan law of compulsory acquisition of land

A review of the current legal situation in Kenya concerning compulsory
acquisition of land discloses the absence of safeguards governing interaction
with host community, as well as involuntary resettlement safeguards in the
event of displacement by land acquisition. The IDP Act discussed earlier
does not appear to have been implemented since enactment in 2012, in
spite of the fact that it internalizes high value safeguards techniques such
as the application of an FPIC process that emphasizes the quality and
meaningfulness of affected community participation, including the impact
that views obtained during consultations have on the final decision. Equally
critical is the decision to vertically integrate the process by requiring the
consultation of the affected public during project planning. In the sense
of feasibility studies, and project designs, this suggests that community
participation may add value to the process by being conducted much
earlier on in the process, and contribute to analysis of project sites, and
alternatives.

The failure to integrate provisions of the IDP Act with the land acquisitions
process for development projects should be resolved. This may require
the making of amendments to either the IDP law, or the Land Act, and
the subsequent making of subsidiary legislation to guide the process
of undertaking FPIC, or consultations through public hearings. Some
considerations for resettlement and displacement should be whether
the Land Act can adopt the IDP law standard that permits displacement
and relocation only in exceptional cases, such as where no other feasible
alternatives are found.
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For practical purposes, Kenya could consider a legal requirement for a
national Resettlement Policy Framework (RPF) would be helpful that would
govern internalization of resettlement safeguards, including participation of
communities. Key to this is that if a Resettlement Action Plan is required,
in terms of EMCA, both the RAP and RPF would have undergo a Strategic
Environmental Assessment thereby providing a means for risk assessment
in advance of major implementation steps being underway.

8.1.5 Policylinkageofinvestmentpromotionruleswithinvestments
flowing from land acquisitions to secure community benefit
through contracts and business models

At a policy level, it is important for Kenya to revisit, in a framework
sense, how to use investment promotion rules and binding contracts to
safeguard socio-economic, environmental benefits and livelihoods of local
communities. This is mainly in context of the continuum of an investment,
from land acquisition, and during its implementation. The Investment
Promotion Act, while addressing the benefit to Kenya threshold, is not
aggressively applied, and as evidenced by the Dominion contracts, critical
socio-economic safeguards were not included. A clear policy evaluation
of business models application, either contracts in the context of farming
investments, or other types, should be undertaken and public disclosure
of the proposed business model(s) should be undertaken early enough, to
ensure affected project communities do not experience anxiety over their
future.

This could be done in context of section 12 of the Land Act, which requires the
National Land Commission to make regulations to govern how investments
on publicland will safeguard community benefits and livelihoods. The details
of these considerations have been discussed at length earlier in this report.
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8.1.6 Regulations on methodology for assessment of just
compensation

Kenya is currently engaged in a number of infrastructural projects that call
for the compulsory acquisition and compensation of land. As noted in the
study, Section 111 of the Land Act requires the National Land Commission
to develop rules to regulate the assessment of just compensation where
land is compulsorily acquired. As at the time of this study, these rules
had not yet been developed. The rules will help to standardize the
methodology for the anticipated assessment and make the process more
predictable and, in an environment where the government is involved in
the development of infrastructure calling for massive compensation of
compulsorily acquired land, the development of these rules should have
been accorded priority.

It is however noted that regulations to operate the entire Land Act have
not yet been developed. Perhaps the development of these regulations,
and the rules to govern assessment for just compensation, may have
been delayed by the amendments recently effected to the Land Act.
Now that the amendments were concluded, it is recommended that the
development of the rules to govern the assessment of just compensation
payable to landowners affected by large scale investments on land be
expedited.

8.2 Lessons, conclusions and findings requiring direct
actions at community level

In this category, the conclusions and findings are drawn to highlight matters
that directly affect the voice and equitable benefit or participation of
affected local communities, either in land acquisition process, or in the
continuum of investments introduced in their midst.
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8.2.1 Acommunitydissemination manualfortransfer of knowledge
about land laws, policies and land administration processes

In focus group discussions held in the course of field work, the research
team got similar feedback multiple times that the (potentially) affected “had
heard” on radio, or through other fora that Kenya had new land laws in place,
they did not really know the content of these laws. A similar sentiment was
expressed with regard to knowledge of details about the components of the
various LAPSSET projects. Communities indicated that they would want to
have some form of civic education on this, especially regarding tenure rights,
the land administration system (surveying, adjudication and registration),
the implications and contents of the new community land law, and legal
protection of community rights during land acquisition. One key finding was
a preference by community members to have their own members trained
in order to pass the knowledge to the communities, a sentiment that arose
from a desire to receive information from a trustworthy source who was
part of the community. Another finding was that community members
did not have clear details on available grievance mechanisms on the land
administration system, and while some had managed to access the National
Land Commission, they lamented that it was based in Nairobi.

This finding suggests there is a need to develop a basic community
dissemination manual, that includes a provision for empowerment of
community based trainers (through a Training of Trainers concept). In such
an approach, the dissemination manual can be published in simple language,
including translation to Kiswahili or local languages where preferable.

8.2.2 Enhancement of meaningful public participation in the entire
continuum through effective consultations and disclosure of

relevant information

In order to enhance the voice of the community ahead of any process of
land acquisition, it will be helpful to integrate a constructive and meaningful
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process of consultation with potentially affected communities, from early
on during project planning, feasibility studies to onboarding of investments.
This would particularly aid in providing value on local circumstances and
risks that may not be obvious to technical teams. Occurrences such as in
the Isiolo Kiwanjani settlement (displaced for the airport) where residents
of Kiwanjani Zone G Squatter complained that maps generated during the
acquisition process continued to record their land as being part of the airport
complex despite there being a 75 feet road between the airport boundary,
and the plots in question would be avoided.

Enhanced community participation would further provide a valuable avenue
through which the [potentially] affected local community can enhance its
voice by having an opinion (which is taken into account) early on in the
stages of the project design. However, this approach would also require
protection from speculative behavior, that could result in an artificial
increase in market value of land, due to market behavior triggered by
anticipation of a project, and land acquisition. Access to information requires
that this type of information is made available to the public, but in order to
control speculative behaviour that drives up the cost of land compensation,
government can apply the new 2016 Access to Information Act to sieve out
aspects that are either confidential or considered deliberative and therefore
not to publicly disclosed. Another helpful approach would be to undertake
the feasibility studies focusing on multiple alternative sites, without showing
preference for any particular site.

Meaningful community participation requires a legal or policy definition of
how to ensure consultations are effective. This could include possibility of
requiring consulting (public) agencies to return to the host community and
disclose how they considered the various opinions, and provide feedback.
The community dissemination manual proposed above would provide
a valuable tool through which to structure techniques that affected local
communities can apply in order to have meaningful consultations. The
manual could also include implication of the procedures set out in the new
2016 Access to Information Act.
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8.2.3 Promotion of networking by project affected communities
in various parts of Kenya to build knowledge and exchange
thoughts

There are multiple instances of compulsory acquisition of land in Kenya (e.g.
For LAPSSET projects), or the allocation of land by government for private
investments (Siaya — Dominion). The processes are at various stages, either
at conceptual point, or having gone through various steps of acquisition
and onboarding of investments. Equally, others are complete and the
investment has been operational for a number of years. In all these cases,
there multiple lessons to be learnt between the various affected local
communities. In both Lamu and Isiolo for instance, the research engaged
with multiple focus groups drawn from within the same project locality but
in different geographical sections — and there was evidence there was no
integrated system to promote consultations and learning from each other.
Further, even where acquisition and investments have been undertaken in
separate parts of the country, people from Isiolo or Lamu could learn coping
techniques from those in Siaya, or by learning of the adverse impacts in
Siaya, become more interested in enhancing their voices in the local context
to avoid a similar outcome. Therefore, the idea of a network that brings
together representatives of the various communities is useful to consider.
Such a network would also include policy makers drawn from the national
and county governments. Already in most of these local communities, the
research observed that chiefs (who are national government administration
officers) are an integral part of the community process. Learning forums
could be organized, and a feedback process put in place such that when
representatives return to their local communities, they can provide details
to their neighbours. Such a network would however require that policy
makers also commit to provide valuable information and feedback to any
guestions and problems raised by participating communities.

An alternative to utilization of physical meetings for such a network
is application of internet-based technology. In this case, a network can
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be developed through low cost options, such as through the WhatsApp
Platform. Although this requires internet access through a smartphone,
the Land Development and Governance Institute has been piloting a
WhatsApp based platform that creates a Network aptly named Community
Land Matters. The Platform, since inception in mid-August 2016, has
had diverse experience, with active engagement by some community
members that regularly update the group on actual relevant happenings
in their local communities, including photographic images. Members
have adhered to the rules requiring focus on community land matters.
However, some members have remained inactive, or non-responsive
despite having experienced enthusiasm at the beginning. One probable
reason is that a virtual platform may appear rather distant to community
members that have tangible problems at home — and as such may need
to be integrated with the physical network proposed above. In addition,
in certain instances, community members present acute challenges that
require immediate attention from policy makers not in the online group,
and the process of obtaining feedback can be slow. This could explain the
frustration of some members, and perhaps coupling the online platform
with a physical network could mitigate some of these outcomes.

8.2.4 Involvement of women in community interventions

The study exposes some good lessons in the involvement of women in
community interventions and leadership on communal land rights. It was
instructive that for instance in the discussion with the Aweer group in
Bargoni, Lamu, some women participants in the focus group discussions
were very active and made crucial contributions. In addition, the women
also made distinguished contributions too during discussions with the
Turkana community at Ngare Mara, Isiolo County. Here, women hold very
critical leadership positions within the community.

Yet, the two communities, like many others in Kenya, are largely patriarchal.

This experience provides a good benchmarking lesson that, despite the
cultural practices that have informed many communities in the past, given
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opportunity, women may play critical roles in helping communities protect
and mitigate their communal land rights where circumstances so demand.

8.2.5 Compensation to “occupants in good faith” without title to
land

As noted in the study, Article 40(4) of the Constitution of Kenya states
that ‘provision may be made for compensation to be paid to occupants in
good faith of land acquired under clause (3) who may not hold title to the
land”. While the rules to govern how the discretion implied by this Article
are yet to be developed, the study reveals that the State has exercised this
discretion positively in the studied Port site in Lamu and the Airport site in
Isiolo. Despite land owners not holding title to their land in the two places,
cash-for-land and land-for-land compensation was made to the claimants in
Lamu and Isiolo respectively.

8.2.6 Protection of interests of legitimate beneficiaries during
compensation

Incidents were recounted of husbands and fathers pocketing the proceeds of
compensation and departing home with the entire compensation sum. This
leaves the wives and children vulnerably exposed and without alternative
livelihoods. Such people become a problem for the community and State.
To avoid such negligence, the government should consider regulating
the release of compensation funds. The practice under the Land Control
Act Chapter 302 of the Laws of Kenya which regulates transactions of
agricultural land could be borrowed. Though not written into the law, Land
Control Boards always require the proprietor’s spouse to be in attendance
before approval to any application for approval of a transaction such as
subdivision or sale of family property. And where they are in doubt about
the facts to any application, they will usually refer to an area elder or the
Assistant Chief for pertinent information in an effort to ensure that spouse
and children are in agreement. Such a procedure could be enforced in the
case of compensation following acquisition.
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It is recommended that the Government, in liaison with the National
Land Commission, puts in place modalities to explore how a similar social
safeguard procedure could be instituted in the proceedings for compensation
under the Land Act to protect legitimate beneficiaries in instances where
acquisition of land for projects has to be done with requisite compensation
to landowners.

8.2.7 Preservation of indigenous and local knowledge

Project activities involving large scale land acquisition have the inevitable
consequence, in some cases, of interfering or totally defacing available
traditional/indigenous knowledge from the affected site. This is the case in
some parts of Lamu and Isiolo where invaluable oral and cultural knowledge,
including some cultural sites, have been preserved over the years. In any
event, if enhanced community participation is adopted, and a threshold
placed to examine if the participation is meaningful, the indigenous and
local knowledge of the communities will also benefit the project at the point
of local risk assessment. In this case, recording of such knowledge can be
undertaken for posterity use.

It is therefore recommended that the implementation of such projects be
preceded by a quick knowledge mapping to determine and document such
knowledge before destruction or adulteration, together with enhanced
community participation. Where possible, such knowledge can be
proactively preserved in collaboration with the relevant state organs. Such
a mapping can still be done for the LAPSSET Corridor and Isiolo Resort City
before implementation takes off.
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